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STATEMENT OF INTEREST OF AMICUS CURIAE1 
 

America’s Health Insurance Plans (AHIP) is the national trade association 

representing the health insurance provider community.  AHIP advocates for public 

policies that expand affordable health care coverage to all Americans through a 

competitive marketplace that fosters choice, quality, and innovation.  Along with 

its predecessors, AHIP has over 50 years of experience in the industry.  AHIP’s 

members provide health care coverage and other financial health and wellness 

benefits through employer-sponsored coverage, the individual insurance market, 

and public programs such as Medicare and Medicaid.  As a result, AHIP’s 

members have broad experience working with a variety of stakeholders to ensure 

that patients have access to needed treatments and medical services at affordable 

prices.  Those stakeholders include hospitals, physicians, clinics and laboratories, 

medical transportation providers like ground ambulances and air ambulances, 

patients, employers, state governments, the federal government, and 

pharmaceutical and device companies. 

This case involves a state’s operation of its own workers’ compensation and 

public employees’ health care programs. While no private health insurance 

provider is a party to this case, it addresses an issue that is increasingly critical for 

                                                 
1 No counsel for any party authored this brief in whole or in part, and no person or 
entity other than the amicus, its members, or its counsel made a monetary 
contribution intended to fund the brief’s preparation or submission.  All parties 
have consented to the filing of this brief.  See Fed. R. App. P. 29(a)(2), (4). 
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private insurance providers across the country: whether a state may regulate rates 

and services for air ambulance providers, as it does for providers of other 

emergency medical services.   

AHIP writes to explain to the Court the adverse effects that result from 

overreading the Airline Deregulation Act of 1978 to reach air ambulance 

providers, in derogation of congressional intent.  Specifically, the inability of states 

to exercise the same oversight over air ambulances that they exercise for other 

emergency medical providers allows air ambulance providers—who deliver 

essential emergency medical services to patients who have no choice—to 

uncompetitively price gouge health care consumers and insurance providers alike.  

Such anticompetitive behavior increases the cost of such life-saving services for 

everyone, threatening the ability of patients to access affordable care and coverage.  

Far from unleashing the competitive forces that Congress contemplated would 

result from deregulation, extending the Airline Deregulation Act to the unique 

market for these highly-specialized emergency medical service providers instead 

prevents states from helping to level the playing field, and fosters unfair business 

practices and consumer harm.   

INTRODUCTION AND SUMMARY OF ARGUMENT 

To help understand and illustrate the difference between passenger airlines 

and air ambulance providers, consider two scenarios.  
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First, an individual living in Charleston, West Virginia wants to take a 

vacation to Orlando, Florida.  She hops on a travel website, types in her dates of 

travel, and receives a list of several different airfares, dates, and times of travel.  

Deciding that all of them are too expensive, and having the flexibility to change 

her dates in response to fare changes, she opts not to take the trip, instead signing 

up for airfare alerts.  When, two days later, one airline announces a sale and drops 

the price, she buys her ticket. 

Second, another person—driving home from work in a rural area in West 

Virginia—is seriously injured in a car accident and rendered unconscious.  

Paramedics arrive on the scene, and within minutes call for an air ambulance to 

airlift her to a hospital.  Their immediate priority is to stabilize the patient and to 

get her to a location that enables her to get the treatment she needs.  They do not 

know—and should not care—whether she has insurance, what her health plan is, or 

whether the air ambulance provider is in her health plan’s network.  She is airlifted 

to the hospital and, happily, recovers.  Although the air ambulance provider was 

not in-network, her insurance covers the service, compensating the air ambulance 

at a rate far above what it considers fair and reasonable or what it would have 

negotiated ex ante if it had been able to do so.  Even still, the patient is “balanced 

billed” and receives a surprise bill from the air ambulance provider for thousands 

of dollars.   
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The world of difference between these two scenarios—intended leisure 

travel purchased by a cost-conscious comparison shopper and emergency medical 

transport provided to save the life of an unconscious injured patient—illustrates 

how air ambulances are entirely unlike airlines.  Air ambulances play a role that is 

fundamentally distinct from commercial airlines. The competition that drives the 

air ambulance business is also fundamentally different.  For air ambulances, none 

of the competitive forces at work in the airline industry apply, and the critical 

medical service provided (to a patient receiving medically necessary services—

who has no choice) is quite distinct from selling a consumer a ticket for passenger 

travel.  Congress’s deregulatory purpose in enacting the Airline Deregulation Act 

and preempting state regulation—spurring competitive forces that would lower 

prices and improve service—is therefore not served by applying the Airline 

Deregulation Act to air ambulances. 

Air ambulances, like other emergency medical services, are generally 

covered by health insurance.  Health insurance providers strive to offer value to 

consumers by arranging comprehensive yet affordable networks of medical 

providers for enrollees to choose from.  To do this, health insurance providers 

negotiate prices in advance with medical providers.  But this mechanism for 

ensuring fair and reasonable compensation to medical providers has broken down 

for air ambulances, largely because they operate outside of the state oversight 
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applicable to all other emergency medical providers due to expansive and flawed 

readings of the Airline Deregulation Act.   

For other emergency medical providers, states have an array of tools to 

ensure that the health care system reasonably compensates them, while avoiding 

unfair, excessive charges to patients (and their health plans), even when the 

provider is outside of the health plan’s network.  States can, for example, increase 

the transparency of costs and charges or protect consumers from so-called “balance 

billing” (when a provider bills a patient for the balance of the total bill that was not 

paid by her insurance provider).  Because these tools constrain out-of-network 

emergency-service pricing, emergency providers have an incentive to negotiate 

pricing with health insurance providers directly by entering plan networks—

reaching mutual agreement on a predictable (and reasonable) price schedule before 

services are rendered.   

For air ambulances, on the other hand, the absence of state oversight, 

combined with the structure of the market, yields wholly unconstrained and often 

exorbitant charges.  Operating outside of any state frameworks designed to 

promote reasonable out-of-network charges, air ambulances have no incentive to 

join plan networks, preferring to charge, after the fact, whatever price they choose.  

The regulatory vacuum also means that there is little information about the 

relationship between air ambulance providers’ actual costs and the amount they 
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bill, because they are not required to disclose it.  As a result, air ambulance 

providers are free to impose these high charges without ever justifying them.  

Insurance providers and consumers thus oftentimes lack the necessary information 

to determine whether the price is appropriate, fair, and accurate.   

In addition, insurance providers are routinely faced with the prospect of air 

ambulances sending “balance bills” to their enrollees in amounts that may reach 

into the tens of thousands of dollars.  If these balance bills cannot be paid, patients 

are faced with the prospect that the air ambulance provider may send their bill to 

collections, potentially ruining their credit and financial well-being.   

The combined upshot of all these factors (i.e., an absence of state oversight, 

a lack of traditional market-driven restraints on pricing, a general lack of 

transparency surrounding air ambulance pricing, and air ambulance providers’ 

ability to balance bill patients) is a skewed market that allows air ambulance 

providers to extract payment of unreasonably high charges from insurance 

providers, saddle patients with thousands of dollars of medical debt, or both.  Such 

exorbitant prices for this small but critical segment of health care services makes 

health care coverage less affordable for everyone.   

A patient facing a medical emergency, typically incapacitated, is in no 

position to ask whether the air ambulance giving her life-saving medical services is 

in her insurance network.  Insurance providers contract with health care consumers 
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that rightfully expect health insurance to cover the costs of unanticipated 

emergency medical care, and recognize their responsibility to cover such costs.  

But it makes no sense that one small (and essential) link in the chain of the 

emergency medical care system—air ambulances—can price gouge simply 

because aircraft are involved.  That is not what Congress intended when it opted to 

let competition govern commercial airline routes and fares.   

ARGUMENT  

An Overbroad Reading Of The Airline Deregulation Act Allows Air 
Ambulances To Charge Excessive Prices That Are Not Constrained By 
Market Forces, Harming Consumers And Insurance Providers Alike  

A. Air Ambulance Providers Are Entirely Unlike the Airlines that the 
Airline Deregulation Act Was Designed to Address 

Congress enacted the Airline Deregulation Act of 1978 because it 

“‘determin[ed] that “maximum reliance on competitive market forces”’ would 

favor lower airline fares and better airline service.”  Rowe v. N.H. Motor Transp. 

Ass’n, 552 U.S. 364, 367-368 (2008) (quoting Morales v. Trans World Airlines, 

Inc., 504 U.S. 374, 378 (1992)); see also Appellants Br. 3, 25-26.  But the 

competitive forces that Congress sought to unleash to lower airline fares are absent 

from the air ambulance “market,” where services are provided in response to life-

saving emergency needs, not consumer choice.  Interpreting the Airline 

Deregulation Act to include air ambulances within its preemptive sweep thus is 
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contrary to congressional intent.2  See Abramski v. United States, 134 S. Ct. 2259, 

2267 (2014) (Courts must “interpret the relevant words [of a statute] not in a 

vacuum, but with reference to the statutory context, structure, history, and 

purpose.”) (internal quotation marks omitted); accord King v. Burwell, 135 S. Ct. 

2480, 2492-2493 (2015). 

Airlines compete against one another and against other modes of travel with 

respect to price, routing, service, rewards programs, luggage policies, and other 

factors, jockeying to convince potential passengers to pay their fares when 

planning a trip.  In contrast, air ambulances do not compete for consumers at all.  

See Appellants Br. 27-29.  Patients (not passengers) do not choose whether to take 

an air ambulance based on price.  U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-17-

637, AIR AMBULANCE: DATA COLLECTION AND TRANSPARENCY NEEDED TO 

ENHANCE DOT OVERSIGHT 18 (2017) (hereafter “2017 GAO Report”).  Instead, 

medical professionals decide when to order an air ambulance, based on medical 

necessity, typically in two scenarios.  Id. at 4.  The first is when emergency 

responders determine that a patient needs air-ambulance transport from the scene 

of an accident to a hospital.  Id.  The second is when hospital doctors determine 

                                                 
2 Applying the Act to air ambulances also transgresses its text, as West Virginia 
persuasively argues, particularly the requirement that an air carrier provide air 
transportation under “this subpart”—meaning Subpart II of Part A of Subtitle VII 
of Title 49—which air ambulances plainly do not.  See Appellants Br. 16-23. 

Appeal: 17-2349      Doc: 23-1            Filed: 01/23/2018      Pg: 12 of 32



 

9 
 

that a patient urgently requires care at a higher-level facility that must be reached 

within the shorter timeframe made possible by air transport.  Id.   

In both cases, demand is inelastic—a patient in critical need of emergency 

air transport cannot opt out if the price is too high.  Id. at 18.  Absent any market 

forces requiring otherwise (and unless in-network), air ambulance providers set 

their prices accordingly.  And they do so against a backdrop where there is no 

transparency with respect to air ambulance prices or costs—patients, medical 

providers ordering an air ambulance, and health insurance providers are all 

unaware of what the air ambulance provider’s fee will be when the call is made to 

dispatch one, and they may never know its costs.  See id. at 19-20; Nat’l 

Conference of Ins. Legislators, Air Ambulance Task Force, Draft Minutes, at 2 

(July 15, 2017) (hereafter “NCOIL Minutes”) (statement by representative of air 

ambulance provider noting that “the data to inform stakeholders about the true 

costs associated with providing air medical services is extremely limited and there 

is no publicly available standard cost data of air ambulance providers 

nationwide”).3  The lack of any constraints from market competition is exacerbated 

in rural, remote, or otherwise underserved areas, where air ambulance transport is 

often most crucial.  AHIP, State Policy Issue Brief: Air Ambulance Services, at 2 

                                                 
3 Available at http://ncoil.org/wp-content/uploads/2017/08/air-ambulance-minutes-
chicago-final-7-25-17.pdf. 
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(2016) (hereafter “AHIP Issue Brief”)4; ConsumersUnion, Up in the Air: 

Inadequate Regulation for Emergency Air Ambulance Transportation, at 2 (Mar. 

2017) (describing how closures of rural hospitals have increased need for air 

ambulances in rural areas).5 

In sum, the market structure for air ambulances is entirely different than for 

airlines.  And this skewed market for air ambulance services impedes one of the 

common mechanisms for mediating prices and ensuring affordable coverage for 

emergency medical services: health plan networks.  The nature of the market, 

combined with air ambulances’ freedom from any state oversight that affects rates 

or services, deprives consumers and health insurance providers of essential 

information and enables air ambulance providers to demand unreasonably high 

prices.  Ultimately, the de-regulation imposed by an expansive reading of the 

Airline Deregulation Act, aimed at increasing competition and lowering prices for 

commercial airlines, has yielded precisely the opposite result for air ambulances: 

less competition and soaring prices.  That countermands, not furthers, 

congressional intent.6 

                                                 
4 Available at https://www.ahip.org/wp-content/uploads/2018/01/AHIP-Air-
Ambulance-Issue-Brief-10-24-16-FINAL.pdf. 
5 Available at http://consumersunion.org/wp-content/uploads/2017/04/Up-In-The-
Air-Inadequate-Regulation-for-Emergency-Air-Ambulance-Transportation.pdf. 
6 As West Virginia notes, there is no indication that the 1978 Congress considering 
the Airline Deregulation Act (many decades before the more recent proliferation of 
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B. The Regulatory Vacuum Has Resulted in Unconstrained Air 
Ambulance Pricing and Consumer Harm   

The challenge of achieving fair and reasonable compensation after the fact 

for emergency services that patients cannot comparison price beforehand is 

common across the entire emergency medical system.  But because erroneous 

court decisions overreading the Airline Deregulation Act have allowed air 

ambulances to operate free of state oversight, air ambulances have increasingly 

refused to join insurance networks, perhaps the most common way of setting 

reasonable fees for other emergency providers, including ground ambulances and 

hospital emergency room services.  Instead, air ambulance providers send 

insurance providers—and patients—exorbitant bills after services have been 

rendered.  And in post-service negotiations, several aspects of the market tip the 

scale in favor of air ambulance providers, resulting in consumer harm, including 

the lack of transparent and readily-available data on air ambulance costs; the 

absence of competition within geographic areas; and—most critically—the ability 

to balance bill and send a consumer to a collection agency for failure to pay an 

egregious bill.   

Because insurance providers are faced with an acute lack of transparency 

surrounding air ambulance provider pricing, they lack the information necessary to 

                                                                                                                                                             
air ambulances, 2017 GAO Report at 16-17) even contemplated them at all.  See 
Appellants Br. 13. 
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determine whether an air ambulance provider’s pricing is reasonable.  But because 

they also strive to avoid their enrollees receiving huge balance bills, insurance 

providers often have little choice but to accept or otherwise negotiate from 

unreasonable payment demands.7  The end result is that, at least as far as the 

limited data available indicate, air ambulance providers’ receipts often far exceed 

any reasonable approximation of their costs.  And the problem will only get worse 

if states continue to lack tools to address the structural problem of unconstrained 

air ambulance pricing. 

1. Air ambulance providers’ refusal to participate in health plan 
networks results in increased costs for both health plans and 
consumers 

For most medical services, prices are generally set in advance by negotiation 

of rates between insurance providers and health care providers, whereby health 

plans develop provider networks that offer consumers and employers access to 

affordable, high-quality care.  See AHIP, Center for Policy and Research, Charges 

Billed by Out-of-Network Providers: Implications for Affordability, at 3 (Sept. 

                                                 
7 No private insurance provider was a party to this case, and therefore the record, 
which indicates that insurers are free to reimburse as they choose, see, e.g., 
Appellants Br. 35, may not reflect the impact of market imbalances on private 
insurance provider reimbursement practices that a fuller record would show.  In 
fact, as West Virginia’s arguments indicate, several market conditions—including 
air ambulance providers’ ability to “balance bill”—often result in insurance 
providers paying a “higher reimbursement rate.”  Id.; see pp. 21-24, infra.   
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2015) (hereafter “AHIP Out-Of-Network Report”).8  The adequacy of a plan’s 

provider networks must meet federal and/or state standards.  See, e.g., 42 U.S.C. 

§ 18031(c)(1)(B) (requiring Secretary of Health and Human services to set 

network-adequacy standards for certification as a “qualified health plan”); Nat’l 

Conference of State Legislators, Insurance Carriers and Access to Healthcare 

Providers: Network Adequacy (Nov. 2015) (surveying state laws).9   

Such networks benefit consumers and the health care system as a whole 

because they reduce costs, promote access to and utilization of services, and 

provide high-quality choices for enrollees.  See AHIP, What’s the Role of Networks 

in Providing High-Quality Affordable Care?10; Patrick A. Rivers & Saundra H. 

Glover, Health care competition, strategic mission, and patient satisfaction: 

research model and propositions, 22 J. HEALTH ORGANIZATION MGMT. 627 (2008) 

(describing how providers compete for inclusion in networks, reducing costs and 

improving quality).  Networks operate to reduce costs for consumers because plans 

negotiate prices with providers up front, avoid the inefficiencies of negotiating 

every bill, and verify the credentials of the providers for their enrollees.  The 

resulting contracts, moreover, generally prohibit “balance billing” by in-network 

                                                 
8 Available at https://www.ahip.org/wp-content/uploads/2015/09/ 
OON_Report_11.3.16.pdf. 
9 Available at http://www.ncsl.org/research/health/insurance-carriers-and-access-
to-healthcare-providers-network-adequacy.aspx. 
10 Available at https://www.ahip.org/issues/provider-networks/. 
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providers and thereby limit consumers’ exposure to out-of-pocket costs.  See 2017 

GAO Report at 7-8. 

Health plans have tried to take the same approach to air ambulance 

services—seeking to contain costs and limit patient out-of-pocket expenses by 

including air ambulance services in plan networks, while still fairly compensating 

air ambulance providers with rates exceeding other payment sources (e.g., 

Medicare, Medicaid, self-paying patients, and others).  But such efforts have been 

largely unsuccessful, as network participation rates continue to fall.  See Md. 

Health Care Comm’n, Air Ambulance Study Required Under Senate Bill 770, at 2-

3 (Dec. 2006) (hereafter “MHCC Report”) (overall share of air ambulance 

missions that were provided by in-network air ambulance providers fell from 47 

percent in 2004 to 27 percent in 2005)11; 2017 GAO Report at 18 (representatives 

from three large independent air ambulance providers noted that they do not 

generally contract with insurance providers, with one stating that the company has 

contracts with fewer than 10 of the approximate 1,000 private insurance payers it 

works with per year, or around 1%).   

                                                 
11 Available at http://dlslibrary.state.md.us/publications/EXEC/DHMH/MHCC/ 
AirAmbulance_2006.pdf. 
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Such inability to negotiate network rates ahead of time doesn’t mean, 

however, that health insurance providers can refuse to cover the service.12  It 

means only that they must pay more, when the unpredictable and unconstrained 

bills finally arrive, and often more than their fair share.  Private insurance 

providers cover only about a third of total air ambulance patient transports across 

the country, but provide the lion’s share of payments, as much as three quarters of 

revenues for the largest national air ambulance providers.  2017 GAO Report at 14; 

PHI, Inc., Annual Report (Form 10-K) 57 (Feb. 27, 2017) (hereafter “2016 PHI 

Report”) (reporting private insurance accounted for 72% of revenue)13; Air 

Methods Corp., Annual Report (Form 10-K) 28 (Mar. 1, 2017) (hereafter “2016 

Air Methods Report”) (reporting private insurance providers represented 26.4% of 

transports).14  This mismatch between patient volume and revenues occurs because 

commercial health insurance providers typically reimburse air ambulances at 

higher rates than other payment sources (like Medicare), often because they are 

reluctant to expose their plan participants to the balance of those providers’ 

exorbitant bills.  U.S. GOV’T ACCOUNTABILITY OFFICE, GAO-10-907, AIR 

                                                 
12 Covering air ambulances is generally mandatory for plans subject to the 
Affordable Care Act’s rules regarding essential health benefits.  See 42 U.S.C. 
§ 18022(b)(1)(B) (requiring coverage of “emergency services”).  
13 Available at http://www.phihelico.com/docs/Investor%20Relations/2016/ 
2016%20Annual%20Report.pdf. 
14 Available at https://www.airmethods.com/docs/default-source/investor-
documents/Annual-Reports/air-methods-corporation-2016-annual-report-on-form-
10k.pdf?sfvrsn=76819d95_2. 
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AMBULANCE: EFFECTS OF INDUSTRY CHANGES ON SERVICES ARE UNCLEAR 5 

(2010); 2016 PHI Report at 32; 2016 Air Methods Report at 9 (reporting that a 

shift of 1% of patient transports from private insurance to Medicare would result in 

a $17.9 million decrease in revenue).15 

But when insurance providers can negotiate contracts with air ambulance 

providers by including them in plan networks, patients pay far less for those 

services, while air ambulances are still generally compensated at a higher rate than 

they are by other payers.  For example, testimony before the North Dakota 

legislature indicated that charges from out-of-network air ambulance services were 

on average 240% higher than in-network providers’ charges.  See AHIP Issue Brief 

at 6.  Similarly, a 2005 study found that allowed charges for in-network air 

ambulance providers were approximately 113% of the Medicare-allowed amounts, 

whereas charges for out-of-network air ambulance providers were about 180% of 

                                                 
15 West Virginia describes the Medicare rate as a private reimbursement “default,” 
citing a regulation governing payment standards for certain out-of-network 
emergency services.  See Appellants Br. 35, 38.  Questions have been raised about 
the applicability of that regulation to air ambulances, which the relevant agencies 
have declined to clarify, 80 Fed. Reg. 72,191, 72,214 (Nov. 18, 2015), and aspects 
of the regulation have been remanded due to litigation, Am. Coll. of Emergency 
Physicians v. Price, 264 F. Supp. 3d 89, 94-95 (D.D.C. 2017).  But even if the 
regulation clearly applied, it would set a floor, not a default amount.  Specifically, 
the rule provides for a minimum payment of the highest of three amounts: the in-
network rate for the same service; the amount the insurance provider determines is 
the usual, customary, and reasonable charge; or the Medicare rate.  45 C.F.R. 
147.138(b)(3)(i). As the substantially higher reimbursements for air ambulances 
from private insurance providers indicate, the Medicare rate is likely to be the 
lowest of the three. 
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the average Medicare fee (including amounts billed to patients).  MHCC Report at 

35.  Insurance networks also protect consumers, particularly those that are 

critically ill and need medical air transport, by prohibiting in-network providers 

from “balance-billing” patients for whatever portion of the service bill is not 

covered by the health plan, thereby limiting consumers’ exposure to out-of-pocket 

costs.  2017 GAO Report at 8. 

But—because air ambulances are subject to few pricing constraints absent 

contracts with insurance providers (unlike all other emergency medical providers 

that are subject to state oversight)—air ambulances are increasingly opting not to 

participate in health plan networks, and are raking in record revenues as a result.  

See MHCC Report at 30–31 (noting that air ambulance providers cite lower 

reimbursement rates and requirement to forgo balance billing as reasons for 

resistance to network participation); ConsumersUnion, supra, at 4 (describing 

private equity firms’ heavy investment in the air ambulance industry and the 

accompanying pressure to develop aggressive business models).   

As air ambulance providers exit from or refuse to participate in health plan 

networks, prices and revenue in this skewed market have soared.  Median prices 

across the industry about doubled from 2010 to 2014, and the average price per 

transport for the largest air ambulance provider—Air Methods—increased from 

$13,000 in 2007 to $49,800 in 2016.  2017 GAO Report at 11; see also Sarah 

Appeal: 17-2349      Doc: 23-1            Filed: 01/23/2018      Pg: 21 of 32



 

18 
 

Gantz, Sky high air ambulance bills leave patients seeking relief, BALT. BUS. J. 

(Aug. 28, 2015) (reporting that one air ambulance provider’s average bill in 2014 

was $37,102, up from $14,358 the year before, and another’s increased to $41,803 

in Maryland in 2014, up from $17,796 in 2013).16  

The huge growth in pricing—at 283% for Air Methods, far outpacing 

inflation—provides another indicator that pricing is divorced from costs.  And 

although little data is known, the few estimates available suggest that prices far 

exceed costs.  Peter Eavis, Air Ambulances Offer a Lifeline, and Then a Sky-High 

Bill, N.Y. TIMES (May 5, 2015) (reporting estimates for the average cost of each 

flight ranging from $7,400 to $9,000 or $10,000).17  In fact, one air ambulance 

provider informed reporters that it “routinely charges patients far more than the 

actual cost for a flight in order to make up for low government reimbursements” 

from Medicare, Medicaid, and similar programs.  Cindy Galli et al., Sky-Rage: 

Bills, Debt, Lawsuits Follow Helicopter Medevac Trips, ABC NEWS (Mar. 16, 

2016)18; see also N.M. Office of Superintendent of Ins., Air Ambulance Memorial: 

                                                 
16 Available at https://www.bizjournals.com/baltimore/print-
edition/2015/08/28/sky-high-air-ambulance-bills-have-patients-seeking.html. 
17 Available at http://www.nytimes.com/2015/05/06/business/rescued-by-an-air-
ambulance-but-stunned-at-the-sky-high-bill.html. 
18 Available at http://abcnews.go.com/US/sky-rage-bills-debt-lawsuits-follow-
helicopter-medevac/story?id=37669153. 
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Study Report, at 5 (Jan. 2017) (air ambulance provider reporting same to state 

regulator).19 

Such unfettered ability to price discriminate is a direct result of the 

unregulated environment for air ambulances caused by overbroad readings of the 

Airline Deregulation Act.  That regulatory vacuum, combined with the imbalanced 

and uncompetitive “market” in which air ambulance providers operate, leaves little 

to no incentive for air ambulance providers to contract with health plans.  As a 

result, health plans are increasingly unable to protect consumers from exorbitant 

air-ambulance pricing through negotiated prices and balance-billing prohibitions 

within plan networks.  This affects all health care consumers—not only the patients 

who use air ambulance services—because footing the bill for such exorbitant 

prices increases health insurance providers’ spending to cover enrollees’ medical 

care, therefore increasing premiums and making health coverage less affordable for 

everyone. 

2. The absence of state oversight, pricing transparency, and robust 
competition fosters unconstrained air ambulance pricing  

The same market and regulatory conditions that allow air ambulance 

providers to opt out of plan networks without losing market share also enable them 

to subject consumers to exorbitant air-ambulance pricing. 

                                                 
19 Available at http://www.osi.state.nm.us/MiscPages/docs/newsroom/ 
Air%20Ambulance%20Memorial%20-%201.19.17.pdf. 
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When a patient uses an air ambulance that is out-of-network, they have no 

choice or consent in the matter because network status is (sensibly) not a factor in 

air ambulance dispatch.  2017 GAO Report at 5.  The out-of-network provider then 

typically sends a very high bill, and the insurance provider must then engage in 

post-service negotiations with the air ambulance provider about how much to pay 

for the service.  See AHIP Out-Of-Network Report at 2 (a study of out-of-network 

charges for a variety of procedures (but not specifically air ambulances) indicated 

average out-of-network charges ranging from 118% to 1382% of the Medicare 

reimbursement rate).   

Air ambulance providers have disproportionate leverage in such negotiations 

for several reasons, all of which drive insurance providers to pay higher prices than 

otherwise warranted for air ambulance services.  First, as described above, very 

few air ambulance providers are contracted with health plans, so although one 

common way to resolve payment of out-of-network services is to offer the same 

rate that health plans use for in-network providers, cf. 45 C.F.R. 

147.138(b)(3)(i)(A) (using in-network prices as one possible minimum payment 

standard for out-of-network emergency services), an insurance provider may not 

even have in-network air ambulance prices to use as reference points.  Second, 

very little information is known about air ambulance cost data and their charges are 

opaque.  2017 GAO Report at 19-20; NCOIL Minutes at 2-3.  Consequently, 
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insurance providers may also lack comparative market data on what charges are 

reasonable.  Third, there may be only one air ambulance provider operating in any 

given geographic area, particularly in rural areas.  AHIP Issue Brief at 2.  Fourth, 

and most critically, air ambulances can threaten to “balance bill” the patient for 

any amount not paid by the health plan.  2017 GAO Report at 7.  In sum, the lack 

of good pricing information, structural absence of competition, and freedom from 

state oversight (which might otherwise limit practices like balance billing) together 

create a market imbalance that tips the field in favor of air ambulance providers 

and enables off-the-charts air ambulance charges.   

Balance billing is an especially important driver of unconstrained air 

ambulance charges, because even if the insurance provider pays a reasonable fee 

for services, the patient can be stuck with the rest of an egregious bill that knows 

no ceiling.  Air ambulances are increasingly using “balance billing” to send 

consumers exorbitant medical bills.  For example, testimony presented in North 

Dakota when that state was considering certain air ambulance-related legislation 

demonstrated that one health plan experienced more than 160 cases over a twelve-

month period where its enrollees were sent balance bills for air ambulance services 

ranging from $20,000 to $30,000.  AHIP Issue Brief at 6.  A study by a Montana 

legislative committee found that balance bills for air ambulances in that state 

“amounted to $25,000 at the low end to more than $50,000,” and in one case, more 
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than $100,000.  Mont. State Leg., Final Report of the 2015-2016 Economic Affairs 

Interim Committee, at 4 (May 2017) (hereafter “Montana EAIC Report”).  

Similarly, Michigan reviewed 19 cases of air ambulance balance bills between 

2013 and 2016 with an average bill of $31,000.  2017 GAO Report at 15.   

In 2015, a series of consumer complaints about air ambulance bills ranging 

from $20,000 to $40,000 prompted the Maryland Insurance Administration to 

begin an investigation.  Sarah Gantz, Maryland Insurance Administration 

investigating $20,000-$40,000 air ambulance bills, BALT. BUS. J. (Aug. 21, 

2015).20  And documents from nine states reveal that from 2013 to 2016, state 

“insurance departments reviewed 55 incidences in which consumers complained of 

$3.8 million in combined charges—an average charge of $70,000 per trip.”  Eric S. 

Peterson & Brian Maffly, Sky’s the Limit for What Utah Air Ambulances Can 

Charge—Like the $46K Bill This Man Received for a 50-mile Trip, SALT LAKE 

TRIB. (Aug. 29, 2016)21; see also Kimberly Suiters, Medical Airlifts:  Life, Death, 

and Bankruptcy?, WJLA (chronicling more stories of exorbitant air transport 

bills).22 

                                                 
20 Available at http://www.bizjournals.com/baltimore/news/2015/08/21/maryland-
insurance-administration-investigating-20.html. 
21 Available at http://archive.sltrib.com/article.php?id=4139196&itype=CMSID. 
22 Available at http://wjla.com/features/7-on-your-side/medical-airlifts-life-death-
and-bankruptcy-7-on-your-side-investigates. 
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Sky-high balance bills cause numerous difficulties for consumers.  

Testimony in Montana indicated that some consumers were forced to sign over 

pensions or sign up for long-term payment plans.  Montana EIAC Report at 57.  

Others must deal with aggressive collection tactics, including use of debt 

collectors, threatening letters, wage garnishment, and lawsuits.  See Eavis, supra; 

Galli, supra.  According to a 2016 news report, one air ambulance provider has 

filed hundreds of debt collection lawsuits against individual patients over the 

previous five years, including 104 lawsuits in South Carolina alone.  Galli, supra.  

In Maryland, patients who received balance bills from air ambulance providers 

complained of weekly calls from bill collectors and threats of liens on their homes.  

Sandy Ahn, Balance Billing for Air Ambulance Remains a Problem in Maryland, 

Georgetown University Health Policy Institute: Center on Health Insurance 

Reforms Blog (Sept. 23, 2015).23 

Because insurance providers want to avoid their enrollees being stuck with 

outrageous balances, they often reach an agreement that will satisfy the air 

ambulance provider, even if that means paying a charge that is unreasonably high 

and above what insurance providers would consider to be the usual and customary 

charge for the service.  See 2017 GAO Report at 18 (noting that air ambulance 

providers recognize that balance billing provides them leverage, because a patient 

                                                 
23 Available at http://chirblog.org/balance-billing-for-air-ambulance-remains-a-
problem-in-maryland. 
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receiving a balance bill will frequently report it to her insurance provider, and that 

“often” results in a higher payment to the air ambulance provider).   

Ultimately, because air ambulance providers operate in a regulatory vacuum 

and start from an uneven playing field given the inelastic demand for their life-

saving services, the “market” for their services is particularly vulnerable to highly 

uncompetitive pricing.  And because air ambulance providers can balance bill 

while also benefiting from a lack of cost transparency, robust competition, and in-

network comparators, insurance providers often pay all, or almost all, of exorbitant 

air ambulance charges.24 

3. An overbroad reading of the Airline Deregulation Act hampers the 
ability of states and insurance providers to address unconstrained 
air-ambulance pricing  

Although insurance providers also sometimes negotiate out-of-network 

payments with other emergency service providers, the regulatory backdrop is 

strikingly different.  For all but air ambulance providers, states generally have a 

robust set of tools to ensure fair and reasonable pricing within the emergency-

services system.  The options available to states for other emergency medical 

services (like emergency room physicians and ground ambulances) include 

                                                 
24 Accordingly, although West Virginia suggests that it is placed in a worse 
position than private health insurance providers by an overly expansive reading of 
the Airline Deregulation Act, Appellants Br. 38, when practical market realities are 
considered, overreading the Act allows air ambulance providers to charge unfairly 
exorbitant prices for services provided to patients covered by both state payers and 
private health insurance providers.   
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mandating transparency with respect to costs or prohibiting or limiting balance 

billing.  See Kaiser Family Foundation, Private Insurance: Surprise Medical Bills 

(Mar. 2016) (surveying different state approaches to mitigating unfair, excessive 

out-of-network charges).25   

When these types of guardrails for the relationship between out-of-network 

emergency providers and insurance providers are in place, they help to correct 

market imbalances and facilitate health insurance providers’ efforts to compensate 

providers fairly while protecting consumers from overwhelming and excessive 

charges.  What’s more, when the benefit of being out-of-network is no longer an 

invitation to price gouge, more emergency providers are encouraged to join 

networks, rather than abandon them, facilitating insurance providers’ ability to 

protect consumers and provide affordable coverage through robust, quality 

networks.  In other words, allowing states to fulfill their consumer protection and 

oversight role for the provision of essential medical services fosters a virtuous 

cycle that reduces expenditures across the health care system, benefits and protects 

consumers, and fairly compensates providers for the costs of the urgently 

necessary, extremely important services they provide to patients. 

Due to overbroad interpretations of the Airline Deregulation Act, however, 

this one small piece of the emergency service system—air ambulances—has been 

                                                 
25 Available at https://www.kff.org/private-insurance/issue-brief/surprise-medical-
bills/. 
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placed beyond the scope of the states’ traditional and well-established ability to 

comprehensively oversee coverage and payment for emergency medical services.  

This absence of state oversight, combined with the highly inelastic demand for 

emergency medical care and a lack of other traditional, market-driven restraints on 

pricing, allows air ambulance providers to engage in unfair practices that result in 

increased health care costs for everyone.  The Congress that enacted the Airline 

Deregulation Act never contemplated that its competition-unleashing engine for 

airlines would, in fact, be used to shelter air ambulances from sensible regulation 

and enable them to charge non-competitive prices to the detriment of patients and 

health insurance providers alike.  

CONCLUSION 
 

 The judgment of the district court should be reversed.   
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